Re: Federal Housing Finance Board Final Rule on Affordable Housing Program 

On October 6th, the FHFB published its final rule on the Affordable Housing Program (AHP) Amendments. The final rule becomes effective on January 1, 2007.  To view a copy of the final rule, please use the following link:

http://a257.g.akamaitech.net/7/257/2422/01jan20061800/edocket.access.gpo.gov/2006/pdf/06-8492.pdf
  NAHB submitted comments on the proposed rule in a letter dated April 27, 2006.  In our comment letter we requested that we would like the FHFB to consider: 1) an increased role for for-profit representatives on the AHP Advisory Councils; 2) greater flexibility in the area of AHP participation by for-profit sponsors and; 3) assurance that the AHP was compatible with other federal housing programs such as the HOME, CDBG and LIHTC programs. Regarding the latter, NAHB suggested that one possible approach would be to explore ways to eliminate duplicative inspection and reporting requirements across the various federal housing programs.
  With regard to the first issue, the final rule does not appear to change anything from the current rule.  New 12 CFR 951.4 (p. 59288 of the Federal Register (FR) notice) states that the Advisory Council shall be drawn from community and not-for-profit organizations. 

  With regard to the second issue, the regulation addressed whether the Federal Home Loan Banks (Banks) should have to establish preferences for priority access to set-aside funds by member institutions (such as a preference for a member working with a not-for-profit sponsor for program development). The FHFB concluded that the Banks are in the best position to determine whether such preferences for members would be appropriate for their Districts. This is reflected in the final rule by scoring of the AHP applications where a project MAY receive scoring points for sponsorship by a not-for-profit organization or government entity). (See pp. 59279 and 59292 of the FR).  

  With respect to the last issue, the amendments changed/added several provisions that may be of interest to you as follows:

1. Definition: 951.1 clarifies that rents charged to a household under Section 8 and other assistance programs will be deemed “affordable” for purposes of AHP, even if the rent increases after initial occupancy, as long as the rent complied with the AHP definition of “affordable” upon initial household occupancy and the household continues to be assisted through the program. This brings the AHP into conformance with other federal programs that adjust median incomes for household size.  
2. Need for Subsidy: 951.5(c)(2) gives a Bank the discretion to determine whether estimates of market value of in-kind donations and voluntary professional labor or services (excluding the value of sweat equity) may be a required component in determining a project’s source of funds along with the identical value included as a use of funds. 
3. Developer’s fees: 951.5(c)(3)(i)(B): allows a Bank to include estimates of the market value of in-kind donations and volunteer professional labor or services (excluding the value of sweat equity) in total development costs for purposes of calculating the developer’s fee. 
4.    Monitoring: 951.7 removes existing requirement that a Bank must monitor a project for habitability and also removes the definition of “habitable” from the     existing definitions.
5. LIHTCs: 951.7(a)(2) allows a Bank, in its discretion, for purposes of long-term monitoring for an AHP project with Low Income Housing Tax Credits (LIHTCs), to rely on the monitoring by the state-designated housing credit agency administering the tax credits of the income targeting and rent requirements applicable under the LIHTC program.  The Bank would not need to obtain the agency’s reports for review or otherwise monitor the projects’ long-term AHP compliance. The Finance Board researched occupancy and rent data on LIHTC properties and was able to determine that the program’s income-eligibility, rent requirements and retention periods are substantively equivalent to those of the AHP’s.  Therefore, the duplicative monitoring requirements were eliminated.  The Finance Board did not make a similar change for AHP projects that use other housing programs, as it does not have the data available that would allow it to make determinations that the compliance profiles for income targeting, rents and retention periods are substantively equivalent to those of the AHP.  Banks will continue to have to make such determinations for individual projects if they wish to rely on monitoring by other government programs. 
