Update on Late Section 8 Project-based Housing Assistance Payment (HAP) Contracts

NAHB continues to work with HUD, industry groups, OMB and members of Congress to find a solution to the funding issues related to Section 8 project-based HAP contracts.  As property owners and managers are aware, the problem of late payments became acute in July and August 2007.  Many owners did not receive July and August payments on time, and some owners continue to wait for September and October payments.  HUD field offices are allowing owners to use reserve funds to cover the shortages, but that is not always permitted by lenders, leaving some owners with few options to cover these costs.

Although initially the late payments were blamed partly on the fact that HUD was operating under a Continuing Resolution during the entire 2007 fiscal year, more information has come to light which paints a more complicated picture.  At the program’s inception, HAP contract terms were for 20 to 40 years.  As these initial contracts expired, Congress enacted legislation, the Multifamily Assisted Housing Reform and Affordability Act of 1997 (MAHRA), which preserved the housing but reduced the contract terms to one to five years, with funding renewed annually.  Renewal of the contracts is subject to the availability of appropriations.

HUD says that as budgets began to tighten after 1997 and into the 2000s, HUD was forced to partially fund some annual contracts.  That is, although HUD did not have 12 months worth of appropriations for all contracts in any fiscal year, HUD would fully obligate the money for as many contract months as possible and wait for additional funding in the following fiscal year to complete the 12-month funding.  HUD says this “incremental” funding approach became more frequent in the past few years because appropriations and recaptured funding has been insufficient to renew all HAP contracts for a full 12-month term and to meet HUD’s rescission mandate for the fiscal year.

Although HUD has been using this “incremental” funding approach for several years, a recent opinion by HUD’s General Counsel determined that the HAP contract language did not permit such an approach.  To resolve that problem, HUD is requiring all owners to sign new contract documents upon renewal.  The new contracts state that HUD will provide funding on an incremental basis, and each contract will specify the number of months of funding provided.  This process started with contracts that were expiring in the fourth quarter of FY 2007.  Owners could not receive their HAP payments until new contracts were executed, causing delays.  This affected about 1,700 contracts, all but 12 of which have now been revised and executed.
However, the problem became acute towards the end of FY 2007 because HUD’s FY 2007 budget request fell significantly short of that needed to fully fund all renewals.   HUD has sufficient funds only for contracts that are current through the third quarter of FY 2007.  As mentioned above, for owners whose contracts expire in the fourth quarter of FY 2007, HUD must amend their HAP contracts to allow for incremental funding over the course of the contract period.  HUD says these contracts will receive full funding, but not all at once and not all from FY 2007 funds.  HUD is currently conducting an audit of all HAP contracts to determine its funding needs.  The timing on completion of the audit is uncertain.
The situation does not get better for FY 2008.  HUD’s budget request was $900 million less than for FY 2007, and at least some of the FY 2008 money will have to be used to pay fourth quarter FY 2007 HAPs.  HUD is approximately $2 billion short of fully funding FY 2007 and FY 2008 HAP contracts.  Neither the House nor the Senate appropriations committees provided the additional funding needed for FY 2008, mainly because HUD has not provided them with an accurate funding level.  FY 2008 began with another CR, which could further worsen the problem.

NAHB, along with a group of industry organizations, met with Senate appropriations staff on September 19th to discuss how to resolve this serious funding issue.  The Congressional staff were not optimistic that an additional $2 billion could be appropriated for FY 2008.  The HUD budget is already more than $2 billion above the President’s budget request, and he has threatened to veto the bill.  If HUD must operate under a Continuing Resolution (CR) for more than a short time in FY 2008, HAP payments will almost certainly be late for many owners due to the way OMB parcels out funding under a CR.  The chances of including the money in an emergency supplemental are also slim.  To make matters worse, in FY 2009, the industry estimates that HUD will need to ask for $9 billion to fund all contracts and make up shortages from past years.

The Housing and Community Opportunities Subcommittee of the House Financial Services Committee held a hearing on late HAP payments on October 17.  Chairwoman Waters, along with both Democratic and Republican members, took HUD to task for not being forthright about the extent of the funding needed to address FYs 2007 and 2008, demanded the HUD General Counsel’s opinion related to contract language in writing, and criticized HUD for its manual contract renewal process.

On October 26, NAHB, MBA, the National Leased Housing Association (NLHA) and the National Affordable Housing Management Association (NAHMA) were invited to meet with senior officials at the OMB to discuss this problem.  OMB was fully aware that HUD was “incrementally” funding HAP contracts and was surprised that HUD determined it could no longer do so.  OMB has not seen the HUD legal opinion, as it was never put in writing.  

OMB indicated that they are in the process of developing the Administration’s FY 2009 budget request and asked for the industry’s help in understanding what happens when owners do not receive their HAP payments on time and whether this will cause owners to opt out of the program.   We emphasized the need for reliability and consistency in payments to ensure that debt service payments are made on time; maintenance is not deferred; payrolls are met; products and services can be paid for; and owners’ good credit standing remains intact.  We also emphasized that lenders and investors will be less willing to invest in these properties unless they are assured of the government’s commitment to fund the HAP contracts.  We also reminded OMB that if these properties default, claims on the FHA insurance fund will be made, which will harm the financial health of HUD’s FHA-insured multifamily portfolio.  Owners may very well opt out if they no longer believe HUD will honor their contracts.

OMB made it clear that they would not ask for additional appropriations for FY 2007 or FY 2008, mainly because HUD says they don’t need any more money.  However, OMB acknowledged that they are in a very serious predicament for FY 2009.  They would not divulge what options they are considering to address the problem.  They did say they would consider an advance appropriation of FY 2009 money if HUD finds itself out of money in FY 2008 and asks for it.  

It remains unclear how the Administration and Congress will address this issue.  NAHB will continue to work with our industry colleagues, HUD, and members of Congress to find a resolution.

